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STATEMENT OF THE CASE 
Nature Of The Case 
Pedro Navejar appeals from the district court's dismissal of his untimely appeal 
from the magistrate court's denial of his motion for sentencing reconsideration. 
Statement Of The Facts And Course Of The Proceedings 
In Navejar's appeal to the district court, the court presented this case's factual 
and procedural history as follows: 
Defendant/Appellant Pedro Navejar (Navejar) was charged with 
misdemeanor driving under the influence of alcohol. He entered a plea of 
guilty and was sentenced on January 27, 2010. In February 2010, 
Navejar, acting pro se, requested reconsideration of his sentence, which 
was consecutive. It appears that this charge resulted in revocation of 
Navejar's parole on an unrelated felony charge. Reconsideration was 
denied by the magistrate. 
Over the summer of 2010, Navejar wrote to the magistrate several 
times, seeking relief. These requests were either denied or not acted 
upon. The last of these was on May 27, 2011. Navejar filed a pro se 
Notice of Appeal on May 31, 2011 . 
(R., p.90.) After reviewing the file and recognizing that Navejar's appeal appeared 
untimely, the district court appointed counsel for Navejar and asked the parties to brief 
the issue. (Id.) The district court, finding that the appeal was untimely, ruled that it was 
without jurisdiction to hear the appeal and accordingly dismissed it. (R., p.91.) Navejar 
filed a timely notice of appeal from the district court's dismissal. (R., pp.93-95.) 
1 
ISSUE 
Navejar states the issue on appeal as: 
Did the district court err in ruling that Mr. Navejar's appeal was 
untimely, where Mr. Navejar filed the appeal within forty-two days of the 
magistrate court's ruling on his motion, but more than 120 days after the 
magistrate court imposed sentence? 
(Appellant's brief, p.4.) 
The state rephrases the issue as: 
Has Navejar failed to show error in the district court's dismissal of his untimely 
appeal? 
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ARGUMENT 
Navejar Has Failed To Establish Error In The District Court's Dismissal Of His Untimely 
Appeal 
A. Introduction 
The district court dismissed Navejar's appeal from the magistrate court on the 
grounds that it was untimely filed and the district court therefore lacked jurisdiction to 
consider it. (R., pp.90-91.) "Mindful of the plain language of Rule 35, and the 
subsequent case law," Navejar nevertheless argues on appeal to this Court that his 
appeal to the district court was timely filed and that the district court had jurisdiction to 
consider it. (Appellant's brief, pp.5-10.) Review of the record and application of the 
correct legal standards shows that Navejar's appeal was in fact untimely and that the 
court correctly ruled that it lacked jurisdiction. The district court's dismissal of Navejar's 
appeal should therefore be affirmed. 
B. Standard Of Review 
On review of a decision rendered by a district court acting in its intermediate 
appellate capacity, the reviewing court "directly review[s) the district court's decision." 
State v. DeWitt, 145 Idaho 709, 711, 184 P.3d 215, 217 (Ct. App. 2008) (citing Losser v. 
Bradstreet, 145 Idaho 670, 183 P.3d 758 (2008)). 
"A question of jurisdiction is fundamental; it cannot be ignored when brought to 
[the appellate courts') attention and should be addressed prior to considering the merits 
of an appeal." State v. Kavajecz, 139 Idaho 482, 483, 80 P .3d 1083, 1084 (2003) 
(quoting H & V Engineering, Inc. v. Idaho State Bd. of Professional Engineers and Land 
Surveyors, 113 Idaho 646, 648, 747 P.2d 55, 57 (1987)). Whether a court has 
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jurisdiction is a question of law, given free review. Kavaiecz, 139 Idaho at 483, 80 P.3d 
at 1084. 
C. The District Court Properly Dismissed Navejar's Untimely Appeal 
Idaho Criminal Rule 54.1 permits a party to appeal to the district court orders 
from the magistrate "made after judgment affecting the substantial rights of the 
defendant or the state." I.C.R. 54.1 (f). This includes the denial of motions for 
sentencing reconsideration. Appeals to the district court from the magistrate court must 
be made within forty-two days of the order being appealed. I.C.R. 54.3(a). "The failure 
to physically file a notice of appeal . . . with the district court within the time limits 
prescribed by these rules shall be jurisdictional and shall be grounds for automatic 
dismissal of such appeal upon motion of any party, or upon initiative of the district 
court." I.C.R. 54.13. 
On February 3, 2010, the magistrate court entered judgment against Navejar for 
driving under the influence. (R., pp.21-24.) On February 12, 2010, Navejar sent a letter 
to the magistrate court requesting that the court reconsider his sentence, asking that the 
court run his sentence concurrent with the time he was serving while waiting for a 
hearing on a parole violation in an unrelated felony case. 1 Under Idaho Criminal Rule 
35, defendants may file within 120 days of judgment a motion to reconsider an 
otherwise legal sentence. I.C.R. 35(b). Navejar's letter, filed within 120 days of 
judgment, was timely and properly considered by the magistrate court. On February 18, 
2010, the magistrate court denied Navejar's request on the grounds that the "sentence 
1 Navejar subsequently filed a series of successive letters and motions renewing this 
request. (See,~. R., pp.29-30, 35-36, 40-46.) 
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is appropriate given offense and past criminal history." (R., p.25.) Navejar's notice of 
appeal, filed on May 31, 2011 (R., pp.49-53), was not timely from the magistrate court's 
denial of his motion for reconsideration. I.C.R. 54.3(a). The district court therefore 
lacked jurisdiction over Navejar's appeal and properly dismissed it. 
On appeal, Navejar argues that his letters "were simply informal requests from a 
prisoner acting without assistance of counsel" and therefore do not constitute Rule 35 
motions. (Appellant's brief, pp.7-8.) Navejar asserts that, unlike his previously filed 
letters, his motion filed May 10, 2011, is his first formal motion to address the imposition 
of his misdemeanor sentence, and that because he contests the legality of his sentence 
the court has jurisdiction to review the motion at any time. (Id.) Navejar's argument is 
belied by the record. 
Contrary to Navejar's assertions, he did not contest the legality of his sentence in 
either of his May 10, 2011 motions. (See R., pp.41-46.) Rather, Navejar again asked 
the magistrate court to reconsider the sentence, requesting 
the court to consider, (1) running my county jail sentence of 163 day's [sic] 
concurrent with the two (2) years I am now serving for violation on this DUI 
charge. I would also like to ask the court to run the two year misdemeanor 
probation together with my felony parole. Or (2) if I must serve my county 
sentence consecutive, may I respectfuly [sic] ask the court to serve the 
time at IDOC? And (3rd) if I do serve the county sentence in Ada County 
may I ask the court for work release and other options? 
(R., pp.45-46.) Navejar never claimed that his sentence was illegal. This is simply a 
renewal of the same request Navejar consistently made between February 12, 2010 
and May 10, 2011: That the magistrate court run his misdemeanor DUI sentence 
concurrent with the sentence executed upon the revocation of his felony parole. As 
acknowledged by Navejar on appeal, "[a] defendant is only permitted to file one Rule 35 
5 
motion in any case, and a subsequent or 'renewed Rule 35 motion' is prohibited." 
(Appellant's brief, p.5 (citing I.C.R. 35(b); State v. Hickman, 119 Idaho 7, 9, 802 P.2d 
1219, 1221 (Ct. App. 1990).) Navejar's February 12, 2010 letter was his initial request 
for sentencing reconsideration and was treated as such by the magistrate court. All of 
Navejar's subsequent renewals of that motion are prohibited and do not toll the time 
limit on his appeal. Because Navejar did not timely appeal from the magistrate court's 
February 18, 2010 denial of his motion to reconsider the sentence, the district court 
lacked jurisdiction over the appeal and properly dismissed it. 
Even if this Court were to accept Navejar's argument that his final motion for 
reconsideration is the only one that "counts," because Navejar failed to file that motion 
within the 120 day time limit, the magistrate court lacked jurisdiction to consider the 
motion. I.C.R. 35(b). Because the magistrate court did not have jurisdiction to consider 
Navejar's final motion for reconsideration, the district court could not grant the relief 
Navejar sought in his appeal. Thus, even if this Court were to accept Navejar's 
argument that only his final motion for reconsideration somehow "counts," that motion 
was untimely and the magistrate court properly denied it. 
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CONCLUSION 
The state respectfully requests that this Court affirm the district court's order 
dismissing Navejar's untimely appeal for lack of jurisdiction. 
DATED this 24th day of July, 2012. 
c~ 
Deputy Attorney General 
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